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TITLE: Hewsley ws. Davis

TOPIC:

Jynopeis: SETTLEMERT--Fasssnger injured when casing tour bus invelwed in
rear—ender

Case Typae: Vehicle Negligence; Hotor Vehicle w. Motor Vehicle; Rear-End; Common
Carrier; HBusf&treetcar; Vehicle Negligence; Bus; Course and 3cope of Eiployment;
Vehicle Wegligence; Impaired Driwver: Miscellansous; Vahicle Wegligence; Excessive
8pead; Vehicle Wegligence; Inattesntion; Vehicle Wegligence; Seathelt Hegligence:
Hegligent Entrustment

DOCKET-NOMBER: BCWVESOGZ5%

YENOE
Court: San Bernardine County Superlor Jourt/Central

STATE: California

YERE:
WYerdict/Jodmment Date: A/1Z/2005
JIDGE: Christopher J. Warnex

ATTORARYS
Flaintiff: ¥ichael P. Ehlina, Iaw Offices cof Michael P. Bhline, Los angeles.
Jamea B. Gillen, Law Officez of James K. Gillen, Marina del Bey.
Defendant: Jazon A, Cole, Schaffer, Lax, McHanghton & Chen, Loz Ongeles.
Laniel L. Ferguson, Borton, Petrini & Conron, San Bernarding.
bale B. Goldfarb, Barrington, Foxx, Dubrow & Canter, Los Angeles.
Traci Lawson, Harrington, Foxx, Dubrow & Canter, Loz Angelesz.
Ftephen B. Lax, Schaffer, Lax, McMaugnton & Chen, Los Bngelsas.
Ruith M. 3gyal, Lynberg & Watkins, Los Angeles.

SUMMARY

Veardict/Judgment: Settlement
Yerdict fJodgment Amount: F750,000

(Range: $500,000 - £9%9,963)

Trial Type: Mot Bpplicable
Trial Lengih: Wot Applicable
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EXBERTS:

Plaintifs: John 5. Fakian, bus operationfsafety consultant, Fabian § Bssociabes,
Schenectadsy, WNY.

Wancy E. Fraser, nurse, Med Legzl Consulting Source, Janta Monica, (3100
472-4799,

Lawratige J. ®ashszr Fh.D., metallurgist, Kashar Technical Services Inc., Dulver
iy, [310) 545-4404.

Bnil ¥. Rhadilkar Ph.D., bigmechanical engineer, AVE Engineering, Los Engeles,
£3103 437-49643,

David J. King, accident reconstructionist, MacInnis Bnginesring hssaciates,
Lakg Forest, {949) BE55-4632.

Harry 4. Krueper Jr., P.E., civil/traffic englneex, Krueper Enginsering &
kssociates Inc., San Bernardino, (909) 8B4-2159.

Richazrd McCay CPAR, foren=zic accountant.

Shelly Wogds, life care planner, Med Legal Conzulting Scurce.

Degnnis Wylie, human factors expert, Santa Parbasras, {(BI5) 681-9250,

Defendant: Michael F. 8Brones W.D., plastic/burn surgeon, Grossman Barn Center,
Loz Angelsa, (8lB) 829-477&.

Jog Foust, civil/traffic enginesr, Foust & Lzacciates.

Sejith A, Miller, accident reconatrustiondist, ¥eith Miller & Ahsscciates,
Pasadena, [626) TOL2-5305.

Timothy J..Reus:, accident reconstructioniszt, Bicmechanical Accident
Beconatriotionist Sciences, Yalencia, (661) Z37- BiB9,

Edward D. Ruzak, civil/traffic enginesr, Ed Ruzak & Associates, Fountain
valley, (7id) 264-49E0.

Michasl 3. 3inel M.L., physiatrist, Bswverly Hills, [3i0) 840-3401.

Jacck E. Tauber M.D., ortnopedic suroson, Glendale, (218) 502-113C.

Merlvn Bobert Wilson, ascocident reconstructicniat, Documented Vehicle Drivers
Syatema Inc., Whittler, (562) 247-13%6.

TEXT :
CasE INFORMRTION
FRCTS/CONTENTIONS

hocording to Plaintiff: Defendants Gold Strike Kotel and Gambling Hall ("Gold
Gtrike'] and Four Queens Hotel & Casing ["Four Cueensa’) operate 'tour bus
programsz " from thelr prospective casinoes. The casines subsidize California third
party tour bus carriers to bring tourists such as plaintiff from California to Las
Vegas foar 'Casino Tours'. While at the caszines, the tour bus driver, defendani
Columbus Davia Jr., was ubilized by both casinoes: as a casinge host, responzible for
supervizing and instructing plaintiff Doris Hemsley, an BO-year-old retires, while
g and off casing property. Davis was alsg responsible for sharing the costa of
plaintiffi's meals and for holding her room key until she gsmbled snocugh money Lo
qualify her for a room.

On March 9, 2003, plaintiff was returning from one such Las Vegas "Casino Tour' to
her residence in Los Angeies with defendant Dawvis at the wheel of a bus owned by
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defendant Gold & Silwver Charter Eus Ceompany ('Gold & Silwver').

The bus, a Dina/Viaggic 1000 Tour 3ua, was not equipped with ssatbelts or safety
restrainta of any kind. Both caszinos admitted that they newver inspected the busz
for safety at any time, even though they had done business with Gold & Biiver and
Davis for at least 5 or more years at that time. Plaintiff argued that the casinos
were cammoa carriers whoe owed plaintiff s heightensd doty because they engaged in
common carriage, which included a duty to srovide seatbelts or safety restraints
on a tour bus. (Greyhound Lines Inc. v. Supexr.Ct. (Chisefski) {19701 2 Cal.agp.3d
354, 359-380.)

It was later getermined that Davis was under psychological disability on and well
prior to March 2, 2003, and that he had iliegsally altered the Gold § Silwer hus ta
include a television monitor pext io the left-hand =ide of the driwver's seat so he
could watch telewision and drive. Davis alsc illegally installed a stereq system
with over 1000 watts of power in the bus. The facts further related that Davis was
driwving the bus at approximately 70-75 wph in a 535 mph constrection sone, on the
southkound 15 Ereewsy, while conversing on his £ell phone andfor listening to a
Walkmarn-type neadphone radio, Defendant Jose Cerna was In the wehicle in front af
the Gold & Silver bua, operating defendant Hebaragi and Lemi Bus Ing.'s ["Hebsaragil
and Lemi'} tour bus [2lsc a Dina/Viaggio 1000 tour bus], when he apparently
stopped his busz in the widdle of the freaway.

bavls slammed the Geld & Silver bus inteo the rear end of the Hebaragi and Lemi
bus, with the impact throwing piaintiff from her seat and breaking both aof her
lega. Plaintiff sued defendants Gold S$trike, Four Queens, and Gold & Silver for
negligenss om or abeout March 9, 2004, under a commeon garrier, vicarious liability
theory, arguing the casinos were in an agency and joint wenture relationzhip with
Davis and Gold & Silwver.

Plaintiff was also allowed to pursue punitive damages against the casinos and
Daviz, based upon a reckless disregard for human life theory, which was sustained
after demurrer to plaintiff'a coriginai and first amended conplainta. ARdditicomally,
plaintiff argued at zummary judgment that she should be allowed to seek punitive
damages as against both casines for willful neglect. This iz bkecawsze bsth casinos
gtirl continue to employ Davis as a third party carrier, even though they know he
is vnder a psycholsgical disability and that he failed to provide an effactive
garfety restraint on the Gold & Silver hus.

Plaintiff also sued Hebaragi and Lemi under a negligence theory, for stopping in
the middie of the freeway and contributing to plaintiff's injuries. Defendsnkta
Gald Strike and Four Queens defended on the grounds that they werse not in z
business relationship with ithe bus company and thus owed no duty to plaintiff.
Defendants Davis and Sold & &ilver cross-complalned against the bus mancfacturer,
arguing that the bua was defective., Defendants Hebaragi and Lemi and Cerna argued
that Gold & Silver was following too ¢losely under a contrikbutory, comparatiwve
nagligence defense.

Flaintiff was granted a trial asstting preference based upen clear and convincing
evidence that the then— 4Z-vear-5ld plalntiff had oniy & few months to live. R1)
defendants then moved for summary judgment, with Gold 3trike and Four Qusena
alleging that they were not in a4 jeint veanture or agency relationship. Gold Strike
relied upon a de-pubiished case f£rom the Lo3s Angeles Second District Court of
Bopeal, for the proposition that Gold Strike was not in an agency or joint venture
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relatienship with Sold & $ilwer angd Davis.

CIAIMEDR IWJURIES

hecording to Plaintiff:

Plzintirf was treated for two broken legs and released from the hospital.

CLAIMED DAMAGESD

Aocording to FPlaintiff:

Fast medical: approximately $30,000. Future medical: plaintiff wes diagnosed with
citly # few months to live as of the date of thiz publication. :

SETTLEMENT DISCUTSSTICHS

Aocording to Plaintiff:

Cemand: %1 million (COCP § 99B) each defendant. Offer: 20, all
defendants .,

COMMBNTS

According to Flaintiff:

Lt a hearing on summary Judgment on August 11, 2005, the trial judge
chastised defense counsel for Jean Development Company for citing a
de-punlished case from the Los Angeles SBscond District Court of
Bppeai, and denied defendante’ Motions for Summary Judgment. The
following day, Ruguat 12, 2005, the named defendants settled the case
for $750,000.

Plaintiff c¢onducted dis=covery early gn in this case. Defendants, in a
united Ifront, refused to engage in discovery, objected to every
deposition reguest, and argued for over 2 year that no trial date had
yet been set. It appears that once plaintiff was granted an eaxly
trial setting preference, defendants were simply unprepared for
trial, as they had conducted no meaningful discovery in the case at
all.

Blao, defendant's reliance on a de-published case seems to hawve
sagled its fabe at summary judgment, and also appeara to have lost
defense counsel much-needed credibility with the trial Judge.
Howewver, nlaintiff was in & muech better peosition for trial, as
plaintiff's attorneya effectuated an aggressive discovery regimen
early on. Plalrntlff’'s counsel was able to fing fure and develop
plaintiff's ¢ase, when it opposed the several defendanta' motions for
gummary judgment/adiudication.

The denizls of defendant's motisna for summary judgmant were critical
to the outcome of the case. There were over 100 plaintiffs in this
tour Dus collision case. The granting of plaintiff's trial setting
preference motion allowed plaintiff to be che first plaintiff out of
the gate. The trial setting preference sgems to be the real turning
paoint of the dase.

Defendants Davis, Goeld & Silver, with defendants Four {ueens and Gold
Strike, were insurad Ly The Insurance Corporaticon of Hew York:
defendants Cerna and Hebaragi and Lemi were insured by RLI Insurance
Company and General Star Insurance Company,

Traci Lawson and Dale B. Goldfark represented gefendant Gold Strike.
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Ruth M. Begal represented defendants Four Queens. Daniel L. Ferguson

represanted defendsnts Jose Cerna and Hebaragl & Lemi. Stephen &. Lax

and Jazonm &, Cole represented defendants Gold & Silver and Davis, Mr.

Ehline prowiced the informaticn for this report.

Trials Digest Pyblishing, Inc.

Zan Bernardine Cocunty Superior Conrt/Centzal

Hemsley w8, Davis
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